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(Hniteb States Court of Sppeate 

District of Columbia Circuit 


No. 9979 


Stetson Kieferle and Bessie M. Kieferle, 

I 7 

Appellants, 

vs. 

Lawrence C. Kingsland, Commissioner of Patents, 

Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

I 

The jurisdiction of the District Court of tjie United 
States for the District of Columbia was invoked under 
authority of R. S. 4915, 16 Stat. 205, 35 United States 
Code Annotated 63, as amended March 2,1927. 

i 

STATEMENT OF THE CASE 

i 

This is an appeal by appellants, (Plaintiffs below) from 
a judgment of the District Court of the United States for 
the District of Columbia entered May 10, 194$j (App. 8) 
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dismissing the complaint (App, 2, 3, 4) filed herein Sep¬ 
tember 10, 1946 demanding that the Appellee (Defendant 
below), The Commissioner of Patents, be required to issue 
to appellants Stetson Kieferle and Bessie Kieferle letters 
patent for their invention in A System of Musical Dy¬ 
namics. 

An application for patent (Specification App. 29) 
(Claims App. 34) was filed and duly prosecuted before 
the Patent Office and the claims thereof were finally re¬ 
jected by the Examiner and upon appeal to the Board of 
Appeals of the Patent Office, the decision of the Exam¬ 
iner was affirmed April 22,1946 (App. 38). 

As a result of said decision of the Board of Appeals, 
Appellants filed a complaint (App. 2) in the District 
Court of the United States for the District of Columbia. 

Appellee, in his Answer (App. 6) admitted every allega¬ 
tion of the complaint except that contained in paragraph 6 
of the Answer with regard to the date of the appeal to the 
Board of Appeals, and that contained in paragraph 9 
of the Answer denying the sufficiency of the allegations 
of paragraph 9 of the Complaint, wherein Appellants allege 
the patentability of the claims of the application over the 
prior art cited, and allege the patentability of the claims 
in view of the patent statutes. 

During the trial of the case, Appellants adduced from 
two expert witnesses evidence showing (1) the differences 
between the claimed invention and the prior art of record, 
and (2) applications of the system embodied in the claims 
indicating the use of the system in fields and arts not 
confined to mere printed matter. 

The Trial Court found nevertheless (App. 7, 8) that (1) 
the prior art anticipated the claims of the application for 
patent, and (2) that applications of the system of the 
invention not disclosed in the patent application could not 
be considered in an action pursuant to R. S. 4915. 
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STATUTE 

i 

R. S. 4915-35 U. S. C. A. 63: j 

“Whenever a patent on application is refused by the 
Commissioner of Patents, the applicant, unless aptaeal has 
been taken from the decision of the Board of Appeals to 
the United States Court of Customs and Patent Appeals, 
and such appeal is pending or has been decided, in which 
case no action may be brought under this section, niiay have 
remedy by bill in equity, if filed within six montlhs after 
such refusal; and the court having cognizance thereof, on " 
notice to adverse parties and other due proceedings had, 
may adjudge that such applicant is entitled, according to 
law, to receive a patent for his invention, as specified in 
his claims, or for any part thereof as the facts in the case 
may appear. And such adjudication, if it be in favor of 
the right of the applicant, shall authorize the Commis¬ 
sioner to issue such patent on the applicant filing in the 
Patent Office a copy of the adjudication and otherwise com¬ 
plying with the requirements of law. In all cas^s where 
there is no opposing party a copy of the bill shall lj)e served 
on the Commissioner; and all of the expenses of ! the pro¬ 
ceedings shall be paid by the applicant, whether the final 
decision is in his favor or not. In all suits brought here¬ 
under where there are adverse parties the record in the 
Patent Office shall be admitted in whole or in part, on 
motion of either party, subject to such terms and condi¬ 
tions as to costs, expenses, and the further cr^>ss-exam- 
ination of the witnesses as the court may imposq, without 
prejudice, however to the right of the parties to take 
further testimony. The testimony, and exhibits, or parts 
thereof of the record in the Patent Office when admitted 
shall have the same force and effect as if originally taken 
and produced in the suit. (As amended March ?, 1927, c. 
273 Sec. 11; 44 Stat. 1336-March 2, 1929, c. 488-^ec. 2 (b), 
45 Stat. 1476.)” 
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THE INVENTION 

The substance of the invention described and claimed in 
the application for patent, and of which one example is 
illustrated in the drawing relates to a method of interpre¬ 
ting musical dynamics by the use of color. In the exempli¬ 
fication of the drawing the method is applied to printed 
music wherein it is proposed that the notes to be played or 
sung are indicated in various colors rather than the con¬ 
ventional black, the color of the note as determined by a 
previously established system to indicate the degree of 
volume applied to that note. 

Since the beginning of musical notation, musical scores 
have been printed with black notes and staff on a light 
paper, or the equivalent. To indicate to the performer, 
the gradations and variations in volume, it has been cus¬ 
tomary to apply above the notes and always over a series 
of notes, such marks as—ff, fortissimo— pp, pianissimo— 
f, p, mf, mp, etc., the performer having, of course, memo¬ 
rized the meaning of such terms which are normally abbre¬ 
viations of the Latin word. 

To simplify such instructions and to render a more flex¬ 
ible interpretation of such dynamics, appellants have de¬ 
vised the system of applying color to the printed note, or 
color to or with the sounded note to visually portray or 
accentuate the note volume. 

The system or method of interpretation of musical dy¬ 
namics by the use of color is at first reading so simple as 
to appear devoid of novelty. However, for hundreds of 
years music as a medium of expression has been visualized 
only in black and white, or in the abstract, and the correla¬ 
tion of music and color is completely new and perhaps 
revolutionary. 

• 

Here then is an entirely new field of the combined arts 
of music and color and this system of dynamics has unlim¬ 
ited uses and applications and is not limited to use in 
sheet music. The Patent Office has failed to see any use 
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other than in musical scores and holds the method or sys¬ 
tem to be applicable only to printed matter. Printed mat¬ 
ter concededly is not patentable under the present policy 
of the Patent Office but the method or system of appellants 
is not so restricted. 

I 

| 

SUMMARY OF ARGUMENT 

I 

I 

The statute R. S. 4915 supra, permitting the Action in¬ 
volved herein encompasses a de novo action dnd as a 
matter of law the plaintiff in such an action is required to 
adduce evidence in addition to the record in the Patent 
Office to prevent dismissal of the action; and having been 
so required is entitled to have the evidence considered. 

Further, the trial Court in considering the ^)rior art, 
cited and of record, is bound to consider the pi^ior art in 
the light of such evidence. 

i 

It is submitted that the Trial Court erred in ^1) refus¬ 
ing to consider the testimony adduced during the trial and 
(2) in reading into the prior art a disclosure not shown 
therein and so testified to by the expert witnesses. 

ARGUMENT 

I 

The issues before the Court are but two in npmber and 
may be stated as follows: 

1. May the uses to which plaintiffs * system ihay be put 
and which were not disclosed in the application be con¬ 
sidered in an action pursuant to R. S. 4915? 

I 

2. Does the prior art of record anticipate tlie claimed 
invention? 

As to the first issue in question form, th< 

Kieferle & Gable testified, (App. 15, 16) and 
respectively, that the system or method has uses 
to the exemplification in the drawing including 
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tion of musical renditions in motion pictures; visual indi¬ 
cation of sound volume in factory operation; and visual 
indication of audience reaction in applause volume as in 
entertainment programs (radio—amateur hours, etc.). 

It is not physically possible to reduce to illustration a 
system or method of accomplishing a result. Only the 
result can be illustrated. This applies to any system or 
method and any drawing in an application for patent shows 
one or more forms of the result of the system or method. 
In fact most method or system patents do not employ draw¬ 
ings to illustrate the applications of the inventions but rely 
upon the abstract method described in words. So here 
with appellants. Their system is not different from other 
systems or methods in patentability. The fact that one 
application of the system results in printed matter does 
not exclude appellants’ invention from the patent laws. 

The trial court found as a conclusion of law (App. 8) 
that since such uses had not appeared in the application 
they could not be considered here to overcome the rejec¬ 
tion of the claims as being drawn to printed matter, for 
the sole reason that they were not in the disclosure before 
the Patent Office. 

This conclusion is believed to be in direct conflict with 
the current line of decisions, which permit the introduction 
of new evidence in an R. S. 4915 action. 

In Hoover v. Coe, 65 S. Ct. 955; 325 U. S. 79, 1945, 
it was held that in a suit under R. S. 4915 “a formal 
trial is afforded on proof which may include evidence 
not presented in the Patent Office.” See also the fol¬ 
lowing case cited therein: Butterworth v. Hoe, 5 S. Ct. 
25,112 U. S. 50. 

In Wright v. Runge et al, 31 Fed. Supp. 844, the 
Trial Court held “It has been the constant practice 
in the ordinary suit to authorize the Commissioner of 
Patents to issue a patent, for the plaintiff to introduce 
evidence which had not been offered in the Patent 
Office, without any showing that he might have offered 
it in the Patent Office.” 
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In the original disclosure of the application, it [was stated 
(App. 31, 32) that the use of the system as indicated in 
the drawing was exemplary and that various other uses 
were to be had. In the trial these uses were specifically 
testified to and clearly showed that the system or method 
was not restricted to printed matter. The Court refused 
to consider such evidence, contrary to the ruling of the 
Supreme Court of the United States, and of thi^ Court. 

Indeed, the plaintiff in an R. S. 4915 suit is Required to 
submit additional evidence else the complaint will be dis¬ 
missed. 

Therefore if the plaintiff is required to submit evidence 
in support of his contentions in addition to the certified 
copy of the proceedings in the Patent Office, tlfe required 
new evidence cannot be ignored. 

The witnesses Kieferle and Gable (App. 15, li6, 25) both 
testified, after qualifying as experts, that the system or 
method was not restricted to the printed sheet, but in fact 
had many applications in its use. Thus the ^ejection of 
the claims as being drawn to printed matter Vas clearly 
overcome but the Trial Court refused to consider such 
evidence because it was not before the Patent Ofi^ce. 

i 

Referring now to the rejection of the Claires as being 
anticipated by the United States Patent to AceejNo. 122,096 
(App. 37) and the provisional specification of Jlarpur No. 
774, British March 29, 1864 (App. 40); these prior art dis¬ 
closures are not cited in combination but are alleged to 
each anticipate the claims of the invention. 

The patent to Acee shows the use of printed sheet music 
in which the notes of the scale are indicated by different 
colors or shades of colors. The plaintiffs ’ exhibit No. 3 is 
identical with the Acee patented device and clearly shows 
the use of color therein for a specific purpose4-to indicate 
the note of the scale to be played or sung. Clearly appel¬ 
lants 9 system could not be used with Acee, but ijnust be sub- 
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stitnted therefor. This then is appellants’ invention, not 
that of Acee. 

The use of color to interpret or indicate volume of sound 
is entirely different as testified by Kieferle and Gable. It 
is not contended by appellee that the systems are the same, 
but that a person skilled in the art and with a knowledge 
of the one would naturally substitute the other. If such 
is the case how can that theory be squared with the fact 
that no change in musical notation or interpretation within 
the last 100 years has occurred. A comparison of appel¬ 
lants’ system with the modern use of the Acee disclosure 
will clearlv show that the two are not the same. 

As a matter of fact the Acee and Harpur disclosures 
are purely mechanical and have no effect upon the music. 
Appellants are concerned with the artistry of the rendi¬ 
tion and combine with music the beauty of color. 

Furthermore it must be remembered that any current 
use of color to interpret music must be ascribed to appel¬ 
lants’ system as witness the picture Fantasia produced 
by Walt Disney Productions, and distributed by RKO 
Radio Pictures, Inc., in collaboration with Leopold Sto¬ 
kowski, which picture is the subject matter of suits now 
pending in the District Court of the United States for the 
District of Columbia. 

The British specification to Harpur shows the use of 
color to indicate the parts of music to be sung as in a multi¬ 
part number, (quartet). This is conceded by appellee not 
to be the same as appellants’ system but reliance is had 
upon the statement in the specification that “this invention 
might if desirable, be used to distinguish the different 
notes, tones, or semi-tones, or other characters or musical 
signs.” 

Counsel for the appellee stated during the trial that “I 
could not figure out just what it does mean.” (App. 12) 


9 


It has been consistently held by this and other Courts, 
that in order for a foreign publication to properly antici¬ 
pate a claim the foreign disclosure must within itself and 
without interpretation be capable of producing the inven¬ 
tion. Harpur cannot do this. He does not propose to use 
color to indicate volume—he uses color for other purposes 
as does Acee. 

No one knows what is meant by that last sentence of the 
Harpur specification as appellee’s counsel admits, and 
that being the case how can it be said that it means to use 
color to indicate volume. 

In the case of Baldwin-Southwark Cory. v. Coe,, 133 Fed. 
2d 359, the Court said: | 

“(1) The consideration of a foreign publication 
relied upon as a reference against the claimed inven¬ 
tion must be in the light of the law relating to such 
a publication. As was said in the leading case of 
Seymour v. Osborne, 11 Wall. 516, 555 (U. S. 1870), 
an infringement proceeding, the defense of invalidity 
of the patent in suit because described in a foreign 
publication is not made out unless it is shotom that— 
the description and drawings (of the foreign pub¬ 
lication) contain and exhibit a substantial repre¬ 
sentation of the patented improvement in such 
full, clear and exact terms as to enable any per¬ 
son skilled in the art or science to which it apper¬ 
tains to make, construct and practice the inven¬ 
tion to the same practical extent as they would 
be enabled to do if the information wps derived 
from a prior patent. Mere vague and general 
representations will not support such a defense, 
as the knowledge supposed to be derived from the 
publication must be sufficient to enable those 
skilled in the art to understand the nature of the 
invention, and to carry it into operation, j 
It is not competent to read into a foreign publica¬ 
tion any information which it does not afford on its 
face, (cases cited) The disclosure of a foreign 
publication must be so clear that it teaches ihe subject 
matter of the patent without assistance frdm the lat- 
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ter. (cases cited) Moreover, as was held in Atlantic 
Gtdf and Pacific Co. v. Wood, 288 Fed. 148, quoting 
from Cirniotti Unhairing Co., 115 Fed. 524, a case itself 
based upon Seymour v. Osborne, 

‘A (foreign) document so obscure in its termi¬ 
nology that two conflicting theories may be de¬ 
duced therefrom and supported by equally plaus¬ 
ible arguments is too indefinite to be utilized as 
an anticipation.’ 

These principles, although applied by the courts re¬ 
ferred to in infringement suits, are equally applicable 
to proceedings to obtain a patent. Beckett v. Coe, 69 
App. D. C. 51. That is to say, a foreign publication 
cannot operate to anticipate a claimed invention unless 
it meets these principles.” 

The Harpur disclosure without any doubt is a foreign 
publication and is not a prior patent. (See Sec. 123, 
Glascock and Stringham, Patent Soliciting and Examining, 
1934) 

Thus it appears that the Harpur provisional specifica¬ 
tion is incapable of anticipating the claimed invention. 
Furthermore the patent to Acee as has been pointed out 
above does not even approach the claimed method and little 
reliance upon this disclosure is made by Appellee. 

During the prosecution of the application for patent in 
the Patent Office, and specifically before fche Board of 
Appeals, full reliance was had to the Acee patent (Exam¬ 
iners Statement App. 36) and (Decision of the Board of 
Appeals, App. 38) whereas during the development of the 
case in the Trial Court no reliance is placed on Acee but 
the sole burden of anticipation is placed on Harpur. 

As a matter of fact, neither of these references even re¬ 
motely shows the system or method claimed by appellants 
and at best they show the use of color to distinguish one 
note from another. The expert witnesses testified to that, 
and their testimony is uncontroverted. The Appellee- 
Defendant has never maintained that the system or method 




per se is revealed in a prior disclosure, but bas main¬ 
tained that there is no patentable difference. 


It is submitted then that it has been shown' that the 
Trial Court erred in failing to consider the testimony- 
adduced from the expert witnesses as to additional uses 
of the method, and that it has been shown that ^he claims 
of the application are patentably distinguished from the 
prior art references. 


CONCLUSION 

Appellants submit that their invention in a bystem of 
musical dynamics is proper subject matter for a United 
States Patent and that the invention is not anticipated by 
any known prior art. They are entitled to hav^ the testi¬ 
mony of the expert witnesses considered to show that the 
invention is not excluded from the purview of the patent 
statutes, and they respectfully urge that the judgment of 
the trial Court be reversed and that the case be remanded 
for suitable adjudication. 


Respectfully submitted, 

Charles K. Davies, Jr. 
Frank E. Scrivener 
805 G St. N. W. 
Washington, D. Cj 


Attorneys for Appellants 
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34 Filed Aug 21 1946 Charles E. Stewart, Clerk 

In The 

District Court of the United States 
for the District of Columbia 
Civil Action No. 36388 
Stetson Kieferle and Bessie M. Kieferle, 

Pine Court 

Lewistown, Pennsylvania 

Plaintiffs 

vs. 

Casper W. Ooms, Commissioner of Patents of the 
United States, United States Department of Commerce 

Defendant 

Complaint for Issuance of Letters Patent 

1. The plaintiffs, Stetson Kieferle and Bessie M. Kie¬ 
ferle are citizens of the United States, residents of Lewis- 
town, Pennsylvania, and bring this suit in their own right. 

2. The defendant, Casper W. Ooms, is a citizen of the 
United States and officially a resident of the District of Co¬ 
lumbia, and is sued in his official capacity as Commissioner 
of Patents. 

3. This action arises under the provisions of Section 
4915 of the Revised Statutes of the United States, as 
amended. The plaintiffs have filed no appeal in the United 
States Court of Customs and Patent Appeals, nor is any 
such appeal now pending. 

4. The plaintiffs on February 5, 1944 filed in the United 
States Patent office an application for patent on System of 
Musical Dynamics, which application was given Serial 
Number 521,256. The said application was filed, and has 
been prosecuted in accordance with the laws of the United 

States and the rules of the United States Patent Office. 

35 5. The said application was passed upon by the 
Primary Examiner who on August 29, 1944 finally 

rejected the following claims: 


i 
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(1) In a system of musical dynamics the nse of musical 
notes of distinctive contrasting colors to indicate varying 
degrees in volume of sound. 

(2) A chart of musical dynamics displaying ^ group of 
musical characters of contrasting colors having different 
sound values. 

(3) A composition in the musical art including charac¬ 
ters displayed in varying contrasting colors each having a 
specific sound value. 

(4) In a system of musical dynamics a succession of mu¬ 
sical characters varying in colors and different shades of 
colors to indicate increasing volume and decreasing vol¬ 
umes of sound. 

J 

(5) A plurality of musical characters having various 
distinctive time-lengths and composed of different colors 
indicating specific sound values. 

(6) A succession of musical characters df different 
time-lengths outlined in various colors, some of which char¬ 
acters have open center spaces, and all of the! characters 
having bodies colored similar to their outlines. I 

(7) A vocal or instrumental musical composition includ¬ 
ing a succession of notes varying in time-length?, said notes 
being printed in various contrasting colors to indicate dif¬ 
ferent sound values. 

(8) A vocal or instrumental musical composition includ¬ 
ing a succession of notes varying in time-lengths, said notes 
being printed in contrasting colors and distinctive shades 
of said colors to indicate various volumes of sound. 

I 

I 

upon the grounds (1) that the subject matter claimed is not 
within the provisions of the patent statute R. S. section 
4886 and (2) that the said claims lack invention in view of 
the patents to: 

Acee No. 122,096 December 26,1871 
Harpur British No. 774 of 1864. 

6. The decision of the Primary Examiner was appealed 
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by the plaintiffs, then applicants’, to the Board of Appeals 
of the United States Patent Office on January 22,1945. 
36 7. The Board of Appeals, on appeal, in the deci¬ 

sion of April 22, 1946, affirmed the decision of the 
Primary Examiner and held the invention claimed in claims 
1 through 8, to be (1) drawn to subject matter not included 
as patentable matter in R. S., section 4886; and (2) lacking 
in invention over the patent to Acee, No. 122,096. The 
British patent cited as a reference during the prosecution 
of the application was not considered by the Board of Ap¬ 
peals on appeal. Allowance of the claims was, and is now, 
refused. 

S. Plaintiffs disagree with the conclusion of the Board 
of Appeals as stated in the decision rendered April 22,1946, 
and contend (1) that the claims 1 through 8 are proper sub¬ 
ject matter for patent under the patent statute; and (2) 
that the invention as claimed in claims 1 through 8, is pat¬ 
entable in view of the prior United States patent to Acee 
relied upon by the Primary Examiner and the Board of 
Appeals. 

9. The plaintiffs further state that said invention is new 
and useful, and was not known or used by others in this 
country before their invention thereof, and not patented or 
described in any printed publication in this or any foreign 
country before their invention thereof or more than one 
year prior to their application for patent therefor, and not 
in public use or on sale in this country for more than two 
years prior to said application, and not patented in any 
foreign country bv them or their legal representatives on 
an application filed more than twelve months prior to said 
application for United States patent, and has not been 
abandoned. 

WHEREUPON PLAINTIFFS DEMAND: 

L That this Court adjudge Plaintiffs are entitled to a 
patent on the System of Musical Dynamics the same as set 
forth and claimed in their application Serial Number 521,- 
256. 
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2. That the defendant, the Commissioner of Patents, be 
required to allow the claims of the application And issue a 
patent thereon upon compliance by plaintiffs of the statu¬ 
tory requirements. 

3. Such other and further relief as the nature of the case 
may require. 

Charles K. Davies Jr.| 

Charles K. Davies Jr. . 

7240 Wisconsin Av^. 
Washington, 14, D. 

Frank E. Scrivener 
Frank E. Scrivener 
734 Ninth St. N. W. | 
Washington, D. C. 

Attorneys for Plaintiffs 

37 Filed Sep 10 1946 Charles E. Stewart, Clerk 

Answer to the Complaint. j 

To the Honorable the Justices of the District dourt of the 
United States for the District of Columbia. 

1, 2, 3, 4, 5. Defendant admits the allegations of para¬ 
graphs 1 to 5 inclusive. 

6. He admits that plaintiffs appealed to the Board of 
Appeals of the Patent Office from the decision of the pri¬ 
mary examiner rejecting claims 1 to 8, inclusive, of their 
patent application Serial No. 521,256, which application was 
filed in the Patent Office on February 5, 1944, and entitled 
‘‘System of Musical Dynamics”. He denies that said ap¬ 
peal was filed on “January 22, 1945”. He states that said 
appeal was filed on January 24,1945. 

7. He admits the allegations of paragraph 7. 

8. He admits that plaintiffs disagree with the decision 
rendered on April 22,1946, by the Board of Appeals 

38 affirming the rejection of said claims by the Exami¬ 
ner. He admits that plaintiffs make the contentions 
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set out in paragraph-8, but defendant denies said conten¬ 
tions. He states that said claims are unpatentable to plain¬ 
tiffs for the following reasons: 

1. The subject matter thereof does not fall within the 
classes of invention defined as patentable by Section 4886 
RS. 

2. The subject matter of said claims is unpatentable in 
view of the following prior patents and for the reasons 
given in the statement of the Examiner in answer to the 
appeal and the decision of the Board of Appeals, copies of 
which will be furnished at the trial: 

Acee, 122,096, Dec. 26,1871, 

Harpur, British, 774, of 1864. 

Profert of copies of these patents is hereby made. 

9. He admits that in said application plaintiffs made 
averments corresponding to the allegations of paragraph 9 
but denies, for reasons aforesaid, that such allegations are 
sufficient to justify the issuance of a patent on said appli¬ 
cation. 

W. W. Cochran, 

Solicitor, U. S. Patent Office, 
Attorney for Defendant. 

38-A Filed Oct 1 1947 Harry M. Hull, Clerk 

Order. 

Upon consideration of the fact that Lawrence C. Kings- 
land succeeded to the office of Commissioner of Patents on 
September 10, 1947, in place of Casper W. Ooms who re¬ 
signed, and it appearing that there is substantial need for 
continuing and maintaining the action, now therefore it is 
this 1st day of October, 1947 

ORDERED that Lawrence C. Kingsland, Commissioner 
of Patents, be and he is hereby substituted as party de¬ 
fendant in place of Casper W. Ooms, formerly Commis¬ 
sioner of Patents. 

BOLITHA J. LAWS, 

Chief Justice. 
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39 Filed May 10 1948 Harry M. Hull, Clcjrk 

Findings of Fact 

1. This is an action under R. S. 4915 (U. S. <p., title 35, 
sec. 63) in which the plaintiffs, Stetson Kieferle ^nd Bessie 
M. Kieferle, sought to have the Court authorize the issu¬ 
ance of a patent on their application No. 521,256, containing 
claims 1 to 8, inclusive, of that application. 

2. The plaintiffs’ application here involved delates to a 
system of musical dynamics which consists essentially in 
the use of different colors indicating the volume of sound 
to be given each note in a musical composition. 

3. The patent to Acee No. 122,096, December 26, 1871 
discloses a system of musical notation in which ebch note of 
the scale is printed in a different color so that} it may be 

more readily recognized. 

40 4. The British patent to Harpur No. 774, March 
29,1864, discloses the use of different colors to indi¬ 
cate the different parts of part music and also [states that 
colors may be used to distinguish “notes, tone, semi-tones 
of other characters or musical signs”. 

5. So far as the claims set forth in the complaint are 
drawn to methods, they are not methods which Reduce any¬ 
thing to a different state or thing. 

6. So far as the claims set forth in the complaint are 
drawn to articles, they do not recite anything which is 
physically new, but the differences relied on by the plain¬ 
tiffs reside solely in the significance or symbol^ appearing 
on paper or some similar material. 

7. The possible uses of plaintiffs’ idea in motion pic¬ 
tures and in applause indicators, which were suggested in 
the testimony, are not disclosed in the plaintife’ applica¬ 
tion. 

8. In view of the disclosures of the Acee and Harpur 
patents, it would not require invention to use different col¬ 
ors for indicating different volumes of sound in a sys¬ 
tem of musical dynamics. 
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9. The claims set forth in the complaint are unpatent¬ 
able in view of the prior art. 

10. The claims set forth in the complaint are drawn 
either to printed matter itself or to methods which involve 

nothing more than use of printed matter. 

41 Conclusions of Law 

1. Neither printed matter itself nor methods in¬ 
volving nothing more than the use of printed matter is pat¬ 
entable. 

2. The uses to which plaintiffs system may be put and 
which were not disclosed in the application, may not be con¬ 
sidered in an action pursuant to R. S. 4915 by the United 
States District Court. 

3. Plaintiffs are not entitled to a patent containing any 
of the claims set forth in the complaint. 

4. The complaint should be dismissed as to all the claims 
involved. 

JENNINGS BAILEY, 

Justice. 

42 Filed May 10 1948 Harry M. Hull, Clerk 

Judgment 

This action came on to be heard at this term and there¬ 
upon, upon consideration thereof, it is this 10th day of 
May, 1948, 

ADJUDGED that the complaint in this case be, and the 
same herebv is dismissed with costs against the plaintiffs. 

JENNINGS BAILEY, 

Justice. 

43 Filed Apr 23 1948 Harry M. Hull, Clerk 

This is an action pursuant to R. S. 4915, seeking an order 
authorizing the Commissioner of Patents, the defendant 
herein, to issue letters patent to plaintiffs for their inven- 


4 . 
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tion relating to what the plaintiffs designate as a system 
of musical dynamics. 

This system consists essentially in the use cff different 
colors indicating the volume of sound to be givejn each note 
in a musical composition. As, for instance, red to indicate 
fortissimo and blue to indicate pianissimo and either differ¬ 
ent colors to indicate the degree of volume desired. The 
claims were refused by the defendant on two grounds. First, 
that they are directed to subject matter which, under the 
statutes, cannot be accorded patent protection hnd, second, 
that they define no invention over two prior patents. 

It is well settled that neither printed matter itself nor 
methods which involve nothing more than use of printing 
matter is patentable. This is conceded by the plaintiffs. In 
view of this it is clear that the type of subject matter 
claimed here does not come within the scope o^ the patent 
statutes. So far as those claims are drawn to methods they 
are not methods which reduce anything to a different state 
or thing. So far as they are drawn to articles they do not 
recite anything which is physically new, but the differences 
relied on by the plaintiffs reside solely in the significance of 
symbols appearing on paper or some similar material. 
44 So far as the testimony offered at the trial, as to 
possible use of the plaintiffs ’ idea in motion pictures, 
these uses are not suggested in plaintiffs’ application. 

As. to earlier patents, both the Acee and Harper patents 
disclose the use of different colors in musical notation. The 
former suggests that each of the notes of the scale be 
printed in a different color so that it may be more readily 
recognized. Harper, in addition, suggests that the notes of 
the different parts in part music may be given different 
colors and that colors might be used to distinguish “tone, 
semitones, or other characters or musical signs.” It would 
seem that other characters or musical signs could be us^ti to 
indicate the ordinary words used in musical notation to dis¬ 
tinguish different degrees of volume. 
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I am of the opinion that the claims involved were prop¬ 
erly rejected for the reasons stated and I find nothing in 
the evidence offered in this case to overcome the action of 
the defendant. The complaint will be dismissed. 

. JENNINGS BAILEY, 

Justice 


2 Proceedings 

THE COURT: Kieferle against Ooms. 

MR. DAVIES: Yes, sir. 

THE COURT: I suppose the present Commissioner has 
been made a party? 

MR. REYNOLDS: Yes, sir. Mr. Kingsland has been 
substituted. 

THE COURT: Proceed. 

MR. SCRIVENER: This is the usual action, Your 
Honor, under Section 4915 involving an application for 
patent, which was denied by the Patent Office and carried 
to the Board of Appeals of the Patent Office in which the 
claims were all rejected. We have a certified copy of the 
proceedings in the Patent Office. 

THE COURT: It was affirmed by the Board of Ap¬ 
peals? 

MR. SCRIVENER: Yes; that action was affirmed by 
the Board of Appeals. 

T HE COURT: By the Board of Appeals of the Patent 
Office? 

MR. SCRIVENER: By the Board of Appeals of the 
Patent Office. 

THE COURT: Very well. 

MR. SCRIVENER: Now, the invention is very simple, 
and I think we will go ahead with the witnesses because it 
involves no mechanism. It involves a system of musical 
dynamics, which comprises a substitution for the 

3 usual musical notation of black musical notes on 
white paper, a substitution for that of notes of dif- 
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ferent colors indicating the dynamics of the note, 
nesses will testify. 

THE COURT: What do yon mean by the d; 
the note? 

MR. SCRIVENER: The dynamics is the vol 
note to be played or the note which is heard. This inven¬ 
tion of the inventors, of which there are two, Mr. and Mrs. 
Kieferle, involves the writing or the interpretation of a 
note by color. Their particular application is that a red 
note, whether it be printed on white paper or other, indi¬ 
cates a loud note, and running down into blue, which is a 
soft note. That is the essence of the application. 

The Patent Office rejected the claim on the ground that 
there are two prior patents, one a United States patent 
and the other a British patent, and they also rejected the 
claims as being not patentable as they do not cbme wthin 
the United States patent statutes. 

I think that will suffice for the time being, l^e will put 
on witnesses. 

MR. REYNOLDS: If your Honor please, there are two 
grounds of rejection here. The first is that this supposed 
invention is not a subject matter which is patentable under 
the statute. It has been repeatedly held for thb last forty 
or fifty years that printed matter, per se, is not patentable, 
but where the printed matter is combined in some 
4 way with structure it may sometimes be allowed, but 
where the distinction from the prior art is solely by 
what is printed on it, the courts have held that is not sub¬ 
ject matter that comes within the scope of the statute. 

These applications have also been rejected as lacking in¬ 
vention over two prior patents, one of which shows notes 
of different colors, that is, different notes arc printed in 
different colors, and the other patent uses different colors 
of notes. 

THE COURT: Does that patent you referred to of the 
different colors indicate a volume of sound, th^t is, sound 
that is intended to be produced? 


as the wit- 
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MR. REYNOLDS: The Acee patent indicates the note 
has one color, do in one color and re in another color. 

THE COURT: How did they get a patent ? 

MR. REYNOLDS: Well, this is back in 1871 and that 
was before this rule became established, as I understand it. 
Of course, a patent did slip out sometimes, anyway. I think 
it was the practice of the office to allow this kind of patent 
in the early days, but since then this policy has been 
changed. 

The Harpur patent, a British patent, shows different 
colors used to indicate different tones. 

THE COURT: What do you mean by different tones? 

MR. REYNOLDS: Well, I suppose a pitch or purity of 
some sort. I could not figure out just what it does 
mean. 

5 THE COURT: I can see in the case of an organ 

that th at may be used. 

However, proceed. 

MR. REYNOLDS: I could not tell exactly what he does 
mean bv it. 

What we rely on is the statement in the last sentence of 
the patent which says: This invention might, if desirable, 
be used to distinguish the different notes, tones, or semi¬ 
tones, or other characters or musical signs. 

That might be a general statement of the use of color to 
indicate different characteristics and musical signs, and we 
think to indicate it to use volume would be obvious in view 
of that 

THE COURT: Proceed. 

MR. SCRIVENER: Mr. Kieferle, take the stand, please. 
Thereupon — 


Stetson Kierferle, 

one of the plaintiffs herein, was called as a witness for and 
in his own behalf, and being then and there duly sworn by 
the Clerk of the Court, assumed the witness stand and, upon 
examination, testified as follows: 
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Direct Examination 
BY MR. SCRIVENER: 

Q Mr. Kierferle, state to the Court your full 

6 name and occupation please. A My naihe is Stet¬ 
son Kieferle, and at the present time I am employed 

with the Coca-Cola Company, but I have been a music 
teacher and in music practically all my life, and I have 
played various instruments all my life. 

Q You were one of the joint inventors of the applica¬ 
tion for United States patent which is the basis for this 
action! A Yes, sir. 

Q Will you explain to the Court in your own words 
just what this invention involves? Just explain that for 
the time being. A The present use is to indicate dynam¬ 
ics, that is, signs here and there in music, m^, double p, 
which takes in two or three bars of notes. It do^s not indi¬ 
cate each particular note. 

In the case of a chord, you will have possibly one sign to 
indicate all these notes of the chord, but any musician will 
tell you some of these notes in the chord, the lead notes, 
should be predominant from the other notes] and some 
should be more in the background, just as in a painting, 
as you might say, but in coloring each note witl^ a fixed and 
designated color, you can write a chord properly, using red 
for the lead note, and each note is colored, in cither words, 
to its proper degree. A note does have, any noj;e does have 
a certain sound degree. The degrees run from 200 to 

7 1200 degrees that the ear can absorb. Each note is 
therefore colored, and instead of just b^ing a black 

note, you give that note its proper degree of sound. In 
writing music that way, every note is indicated in its proper 
loudness or softness. 

THE COURT: Have you any sheet of your notes ? 

MB. SCRIVENEK: Yes, sir. I was just going to pro¬ 
duce that. 
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BY MB. SCRIVENER: 

Q Mr. Kieferle, will you identify this matter and de- . 
scribe it to the Judge? A This is a little simple song 
here. There are not full colors, but you will notice the red 
in that case is loud, green is medium loud, and yellow is 
soft. In other words, in playing it, it would be medium 
loud, and louder here, and you get around to this part, 
which is played soft. Each note is indicated how loud or 
soft it should be played. 

Some of our greatest musicians will tell you today that 
our method of printing musical notes is not adequate, and 
it needs simplifying. 

THE COURT: Do you want that marked as an exhibit ? 

MR. SCRIVENER: Yes, sir. 

(Thereupon the document was marked Plaintiff’s Ex¬ 
hibit No. 1.) 

BY MR. SCRIVENER: 

Q I hand you a copy of a United States patent 
S and ask you if you can identify that and if you will 
describe that to the Court. 

THE COURT: What is that? 

MR. SCRIVENER: That is the Acee patent, Your 
Honor. 

THE WITNESS: In this patent they use diffeernt 
colors to denote the names of the notes. In other words, 
A, B, C, D, E, F, G, and they are do, ra, me, fa, sol, la, se, do, 
and these different individual colors are used to color them. 

That has nothing to do with the volume of it but it is 
just using colors to denote the names of the notes. In 
other words, a child could learn that way, and instead of 
learning the names of the notes, they could learn the colors, 
but that would only take in that particular octave, and each 
octave is the same, and there are twelve octaves, and it 
would not indicate the pitch or volume or duration or any¬ 
thing of that sort. 

I might add that under our system a note consists of 
three things: It consists of pitch, whether high or low, 


/ 
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consists of whether it is loud or soft, or a shoj-t or long 
note. Onrs has to do with the volume. j . 

BY MB. SCBIYENER: 

Q In order to further describe the invention and this 
patent, will you describe and explain that to the Court? A 
The colored notes, Your Honor, are just as described there, 
to indicate the name of the note. In other words, that 
color indicates whether it is A, B, C, D, E, F, or G-, 

9 and it is a system of learning the notes bjn color. It 
would not teach the child the name of th^ note. If 

they studied music, they would have to learn them. 

Q Is that, in your opinion, Mr. Kieferle, the same as 
yours, the patent disclosure? A It is not the same. A, 
B, C, and D are separate colors. 

MB. SCRIVENER: Your Honor, that patent was is¬ 
sued in 1871 and was copyrighted. 

May this be marked Plaintiffs ’ Exhibit 2? 

(Thereupon a document was marked Plaintiffs’ Exhibit 
No. 2.) 

BY MR. SCRIVENER: 

Q Now, Mr. Kieferle, you have shown the Couxd; one 
item of sheet music in which the musical score is written in 
accordance with your invention. That, I believe, is one ap¬ 
plication of your inventtion, is it not? A Yes, sir. 

Q Are there other ways in which you can carry out your 
system of musical dynamics other than by just printed 
notes or on the paper? A You mean besides prjmted mat¬ 
ter? 

Q Yes. A At present the greatest possibly medium, 
which has been proven, is in the motion pictures. We 

10 have a suit in this Court against RKO and Walt 
Disney. 

Leopold Stokowski made a picture in 1940, and prior to 
that I sent the idea to Stokowski in 1937 and asked for his 
opinion. I -was concert master and first violinist] in our lo¬ 
cal orchestra, and I wrote to Philadelphia where he was lo¬ 
cated at that time. He was head of the Philadelphia Sym- 




16 


phonic Orchestra, and he wrote back and said he would 
like to try that out there. 

It was used in the picture Fantasia and the idea was car¬ 
ried out, and then since then they have run pictures in 
which they confirmed that is done and that they could use 
it in pictures. 

In showing different colors it could be used to greater ad¬ 
vantage over printed matter. In this month’s American 
Magazine, David Sarnoff, head of Radio Corporation of 
America, makes the statement that they will soon have, or 
that now it is possible to have colors or television in natural 
colors, and that would be another medium where colored 
notes could be used. It is not applicable to the radio unless 
it was used in some abstract way, but television would be 
another means. It would be possible to use it along with 
motion pictures. 

Q Well, then — A (interposing) Of course, on sec¬ 
ond thought, there are other ways it could be used in con¬ 
nection with sound. You take industries, and if they get 
too much sound, it reduces efficiency of the man 
11 working there, and if they could have an instrument 
which showed different colors to indicate how loud 
the sound was, and a lot of those could be used. 

Then these radio programs use applause meters for 
judging contestants, but the public does not see these, and 
they have competent judges to judge them. It could be 
used — while they are clapping, the audience, this thing 
could show by different colors and show just how high the 
applause meter read by color. That is a different way in 
which it could be used. 

Q Well, then, Mr. Kieferle, calling your attention to the 
claims in the print of this application, for instance, Claim 1, 
where it says: In a system of musical dynamics the use of 
musical notes of distinctive contrasting colors to indicate 
varying degrees in volume of sound. 

In other words, in this reference to a system then, it is 
not your claim or your intention that your claim of inven¬ 
tion be restricted to printed musical notes? A Oh, no. 
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Q Your claim is a system or method of musical dynam¬ 
ics? A That is right. 1 

Q Which may apply, among other ways, to printed mu¬ 
sic? A Yes. 

THE COURT: What claim is that you are referring to ? 
MR. SCRIVENER: Claim 1, Your Honor. | 

We have, as a matter of fact, Claim 2, which I be- 

12 lieve is a claim which does call for printed matter, 
and I think we should be willing to withdraw any 

contention as to the patentability of that claim at this time. 
THE COURT: That is number 2 ? 

MR. SCRIVENER: This is a chart. The tehart is a 
physical medium for carrying physical indicia upon it, and 
it is sufficient, I believe, for the limitation of jthe patent 
statute. 

The other claims refer to a method or system and it is 
not restricted to printed matter. 

THE COURT: Very well, proceed. 

BY MR. SCRIVENER: ! 

Q Now, Mr. Kieferle, when you first took the stand you 
said you had been a musician of several years standing. 
Will you amplify that and explain to the Court your mu¬ 
sical experience? A Well, I started in violin Vhen seven 
years old. I was brought up in a musical store. My father 
had a store, a music store, since I was born, you might say. 
He is still active in it although he doesn’t have a store. 

I have studied violin for a number of years^ and I or¬ 
ganized the first Pennsylvania Boy Scout Band, which we 
paraded in 1912 at Wilson’s inauguration. I Vas in that 
band at the time. After that, I went to Culver Military 
Academy and I played in the band, and I v^as given a 
scholarship there, a scholarship for playing the bass 
horn. 

13 I had band experience, orchestra experience, and 
had an orchestra of my own. I had symphonic ex¬ 
perience. I was concert master and first violinist in our 
symphonic orchestra. 

While I am not as active as I had been in music, I still 
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follow it, and I taught for about twenty years in the store, 
without classes, and music of all kinds of instruments, and 
I feel my background is all around. 

I also traveled. Perhaps you remember the famous six 
Brown brothers, saxaphone artists. I traveled to Aus¬ 
tralia and over to this country in 1924 and 1925, and they 
were with Fred Stone for nine years. 

Q In all this experience you have had in musical lines, 
Mr. Kieferle, have you ever seen or xead of anything 
which even approached your system of musical dynamics, 
which involve the use of colors to indicate the volume 
of a note? A I have not. 

Q I hand you here a photostatic copy of what purports 
to be a British specification and ask you if you will indicate 
to the Court what that disclosure involves. A Your 
Honor, in this patented method, you might just take a 
quartette, for example, first and second tenor, and first 
and second bass, whatever it may be, and the color notes 
are used to indicate that one color would be first tenor, 
another color would be second tenor, another color would 
be another part, baritone, and another part would 
14 be bass. In other words, to have the singers to keep 
on and to know their part. You don’t have any 
other indication than that. 

This invention might be used to distinguish notes, tones, 
and semi-tones, or other characteristics. 

BY THE COURT: 

Q And what would be used in place of having color? 
A The distinguishing different notes, tones, or semi-tones. 
BY MR. SCRIVENER: 

Q Then, in your opinion, is there any foundation for 
the use of colors to indicate volume in this application of 
Harpur? A Not as stated in there; not that I read. 

Q Not in here? A No. 

Q Is there, in your opinion, any foundation for the use 
of colors to indicate musical dynamics in the Acee patent? 
A No. 

MR SCRIVENER: That is all. 
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Cross Examination 

BY MR. REYNOLDS: 

Q How is the volume of sound conventionally indicated 
now on musical scores? A Well, they have the f. You 
have triple f, which is the loudest, and double f next, 

15 and then f, and then mf, and then mp and p. In 

other words, starting with those different signs it 
goes all the way down the line to three p’s. 

Q That is, they use letters vrhere you use dolors? A 
That is right, letters, but these letters are not used with 
every note. That would make it so you could not read 
the music. 

BY THE COURT: j 

Q Isn’t it a fact that some of it indicates sometimes a 
particular note to be emphasized? A Yes, they will have 
a mark over that for crescendo, or sometimes qn particu¬ 
lar notes that they want to stand out, they ^vill put a 
particular mark over that, but each particular uote is not 
indicated. That is what I mean. They could not indicate 
every note and in the chord they could not, and you could 
not read the music. It would be bad. 

BY MR. REYNOLDS: 

Q You have referred to the possibility of losing your 
system in moving pictures. Is that disclosed in your 
application? A Why, I could not answer that question 
right now. I know there is a number of things that the 
application covered but I could not say that. 

Q Well, moving pictures make use of printed film, any¬ 
way, don’t they? A No, it is not printed matter. 

16 It has to be conveyed to the public on a screen. It 
is not conveyed to the public in printed ihatter, any 

more than television would be. 

Q Well, the basis of it is a film that has different colors 
on the film, isn’t that right? 

THE COURT: Frankly, I do not see how this inven¬ 
tion could have any value in moving pictures^ as far as 
the spectator is concerned. 
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MR SCRIVENER: If Your Honor please, the picture 
Fantasia, which has been shown for some time involves— 
may I ask Your Honor if you have seen the picture 
Fantasia? 

THE COURT: What is the picture? 

MR SCRIVENER: Fantasia. It was produced by 
WaltDisnev. It is an RKO picture. 

THE COURT: No. 

MR SCRIVENER: The picture involves the interpre¬ 
tation of the music both by color and other means as seen 
by the persons who prepared the picture. 

The first part of the picture is played by Leopold Sto¬ 
kowski and the Philadelphia Symphonic Orchestra and is 
an interpretation of the Walt Disney characters, and it is 
basicallv a disclosure of the orchestra on the screen in 

mr i 

their various positions and includes a view of Stokowski 
in silhouette in the center of the picture as the orchestra 
plays. 

As the orchestra gets loud and louder, the picture gets 
redder and redder, and as the music goes off into 
17 pianissimo, it goes through yellow and blue, and 
when the orchestra plays soft, the entire screen is 
blue. When the entire orchestra plays loud, the entire 
screen is red. 

We have two suits pending for infringement of the Kie- 
ferle patent in this court. The idea has been embodied in 
the picture Fantasia. 

THE COURT: You mean, infringement of this particu¬ 
lar patent? 

MR SCRIVENER: No, sir, not of this patent, but he 
has submitted the matter to Stokowski for his opinion, and 
he wrote back and told him he would like to think it over, 
and the next Mr. Kieferle knew about it, it was used in 
the picture. 

THE COURT: Do you have any application in this 
particular patent which has application to the moving 
pictures ? I cannot see that here. 






21 


MR. SCRIVENER: That is just it: The ^vstem of 
dynamics is indicated on the screen. As the orchestra 
plays loud, the dynamics increase, the color of tjie picture 
or the screen becomes red, and as the orchestra plays 
softly, the color of the picture itself becomes blpe, and in 
addition to that there are occasions— 

THE COURT (interposing): What I am trying to get 
at: Do you contend if this patent is grantec| that the 
use of it in that particular movie would be an] infringe¬ 
ment of this patent ? 

MR. SCRIVENER: I think so. 

18 THE COURT: Otherwise, I do not! think it 
would have anything to do with this case. 

MR. SCRIVENER: Well, of course, that is a matter 
of the future. Naturally, if they stopped using the picture 
when this patent is granted, there would be no infringe¬ 
ment, but we anticipate continued use of the film Fantasia 
following the issue of the patent and that will involve in¬ 
fringement of the patent. 

THE WITNESS: May I add a word? They give in 
the illustrated program, they give a history of color and 
music that has been associated together. 

THE COURT: That applies to that particular case. 

Proceed. 

BY MR. REYNOLDS: j 

Q Do you know when that motion picture was first pro- 
ducted, Fantasia? A It was produced and copyrighted in 
19— in the fall of ’40,1 believe. 

Q That is considerably prior to the filing of your 
application here, isn’t it ? A Yes. 

Q Now, the last sentence of the Harpur patient, which 
is in the record, reads this way: And this invention might, 
if desirable, be used to distinguish the different notes, 
tones, or semi-tones, or other characters dr musical 
signs. 

19 What do you understand to be the nlieaning of 
tones or semi-tones in that sentence? A Well, 
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whole tones or half tones. That would be to indicate the 
duration of the tone. 

Q That is to indicate the time? A Yes, it is the length 
of time. 

Q What do you suppose is meant by other characters 
or musical signs? A That would take in anything indi¬ 
cated—used in an abstract way. 

Q It would include volume, wouldn’t it? A If he says 
anv signs, it would, yes. 

MR. REYNOLDS: That is all. 

MR. SCRIVENER: That is all. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

MR. SCRIVENER: Mr. Gable, take the stand, please. 
Thereupon— 

Paul DeLong Gable 

was called as a witness for and in behalf of the plain¬ 
tiffs, and being then and there duly sworn by the Deputy 
Clerk of the Court, assumed the witness stand and, upon 
examination, testified as follows: 

THE COURT: How many witnesses do you have? 

MR. SCRIVENER: This is the last one, Your Honor. 

Direct Examination 

20 BY MR. SCRIVENER: 

Q Mr. Gable, will you state your full name and 
occupation for the Court, please? A My name is Paul 
DeLong Gable, and I am head of the music department for 
the public schools of Washington, D. C., divisions 1 to 9, 
that is white divisions. 

Q How long have you held that position? A A little 
less than a vear. 

Q What was your position prior to that? A I was 
music teacher at Eastern High School for 18 years. 

Q What other musical positions have you held, Mr. 
Gable? A Well, I played professional music around 
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Washington in many theaters, and I have been organist 
at the First Congregational Church for 18 yearp, and di¬ 
rected morning sings at Woodward & Lothrop’s. 

Is that enough or do you want more? 

Q What has been your musical education? A Well, 
I have three degrees but they are not in music, bijt I have a 
degree of Bachelor of Music from Washington College of 
Music, and studied at summer school for the pait 18 sum¬ 
mers, and have been in Boston for two summer^, which is 
strictly a musical school. 

21 Q What is the nature of your present fwork, Mr. 
Gable? A I am supervisor of all the music teach¬ 
ers in Washington in the high schools, junior highs, and 
the grade schools. 

Q Does your work as director or head of the music 
department involve the selection of teaching materials for 
the young children? A It does. 

Q Does that also include the selection of courses, the 
contents of courses, and by which means they are to be 
taught? A That is right. j 

Q You are responsible for the musical education of the 
children in the Washington schools? A I say, yes, but 
we have the courses formulated by the teachers. The 
teachers formulate them and we approve them. 

Q But you are responsible for it? A Yes, s}r. 

Q Are you familiar with the invention set firth in the 
application on which this suit is based? A I ani. 

Q In your opinion, as a musical expert, have you ever 
seen or heard of such a system of -musical dynamics before 
this disclosure? A I have not seen colqr used for 

22 dynamic purposes. I have seen that used for pitch 
but not dynamics, loud or soft. 

Q By pitch, you mean the musical notation o£ the keys? 
A Yes. 

Q Similar to the disclosure of this United States patent 
by Acee ? A Similar to that other booklet you have. 

Q That is Exhibit No. 2 of the plaintiffs. That, in 
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your opinion, to all intents and purposes is identical with 
the disclosure in the Acee patent? A Yes, sir. 

Q Does that in any way approach the disclosure of the 
use of color to indicate musical dynamics? A No, it 
doesn’t. It merely indicates pitch and different tones for 
beginning piano students. I do not approve the system 
for beginning piano students to take up notes by playing 
color. 

Q That is this system? A In that book there, which 
is also the same as this patent. 

Q Are you familiar with the disclosure of this British 
patent? A Yes, sir. That is as it is marked, the color 
of the parts of an octave, showing the musical use written 
in color, tenor and bass, and first tenor could be all written 
in red and the second tenor could be written in green, 
23 and so forth and so on. 

Q Does that invention use the color of this dis¬ 
closure? A I don’t see that it does. 

Q What do you get out of this last sentence in that 
disclosure? A Well, the different notes, that is obvious, 
length of the tones and semi-tones. I think they are mixed 
up on that They mean half steps and whole steps. We 
measure music by half steps and whole steps and con¬ 
tinued by its own arrangements. We measure the length 
of the half and whole step. That is what they mean by 
tones or semi-tones, and other characters are like pizzicato, 
or holding it long, or again it might be mute, a muted 
tone, or something in that nature. 

BY THE COURT: 

Q How about quiver and semi-quiver? A The use of 
semi-quiver is not in it, Your Honor. 

Q In the old books they used to have instead of half 
notes and quarter notes, they had different names for 
them? A Yes, sir. 

BY MR. SCRIVENER: 

Q You cannot see in that British disclosure, which you 
have been handed, the use of colored notes to indicate 
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dynamics of notes to be played? A No, I cannot. 

24 Q Have you in your experience ever ^een any¬ 
thing which even suggested that? A Ajll I have 

ever seen is that exhibit there. I think there was one 
at school last summer, and this was brought into my office 
two months ago. 

THE COURT: You are referring to the—i^ that the 
Acee patent? 

MR. SCRIVENER: That is the same thipg, Your 
Honor. It comes out 60 years later but it is hbout the 
same disclosure. 

This is the chart, which is to be laid on the k^ys, above 
the keys on the piano, and the child reads the blue note 
and plays the blue keys. 

BY MR. SCRIVENER: 

Q Mr. Gable, in your opinion, as far as the system of 
Mr. and Mrs. Kieferle is concerned of musical dynamics 
involving the use of color to interpret volum^, can you 
say that is restricted to the use of colored notes, printed 
notes on printed paper? A No, I think it Kas many 
applications. 

Q Can you suggest one or two? A Well, of course, I 
heard the mention of the applause meter, which would be 
a very good application for its use. It can be used to 
show audience reaction of an audience when a certain 
amount of applause was given, and it could be also used 
for the other items mentioned. 

25 ME. SCRIVENER: That is all, Mr. Gable. 

Cross Examination 

BY MR. REYNOLDS: | 

Q You have been asked about the last sentence of this 
British patent in which reference is made to tonjes or semi¬ 
tones or other characters or musical signs. 

Isn’t volume a character or musical sign Within (the 
meaning of that language? A I don’t think so. 
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Q You don’t think volume is a character of music? 
A It is a character of music but it is not a sign. 

Q He says characters or musical signs, doesn’t he? 
Isn't volume a character? A I would have to see it. 
I don't have a copy of it here. 

Q This is it (handing a document to the witness). A 
Well, I think volume is something which is entirely dif¬ 
ferent from, a character or musical sign. I think it is 
something which grows out of music rather than something 
which is indicated by the sign given. 

Q Well, couldn’t it be used to indicate volume, ff or 
something of that sort? A The color, you mean? 

Q Yes. A Yes, color undoubtedly would be used. 

Q Well, isn’t that a musical sign? A As I 
26 think I pointed out, you have a ff tone, and there 
is a series of notes making up four or five measures. 
However, it is impossible to tell where the ff begins or 
ends or how many notes are included in the order and 
how much graduation of volume there is. The system 
usually used shows it is made up of measures, which would 
be mf. and it would take off to join the pianissimo. 

Q Has this system of the application been used in the 
public schools here in Washington? A No. 

Q Have you ever recommended its use? A No, we 
have no color writing in the public schools at all. 

MR. REYNOLDS: That is all. 

Redirect Examination 
BY MR. DAVIES: 

Q One more question, Mr. Gable. In teaching children, 
very young children, beginners, we will say, do they experi¬ 
ence difficulty in understanding what ff means and pp and 
double p and triple p and mf? A Going over and over 
it again, they can get it. I think they can get it as quickly 

as anv other wav to read music. 

• •> 
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Q Well, as a matter of fact, do the vefv young, 

27 the very beginners, and I mean children about four, 
five, or six years old, is any effort made to teach 

them dynamics? A No. 

Q In the music they have to play, they won’t have 
double f or double p? A We don’t get children—the 
earliest child in music is six or seven, and with the chil¬ 
dren in grade schools it is done by rote. Th^re is no 
reading music in the fourth grade. 

Q Would it be easier for a child to play a ^iote read 
by color than it would be to have a double p or 4 double f 
below the note? A Well, I don’t know that j[ care to 
answer that because it involves a number of interpreta¬ 
tions. It involves the fact it is easier to learn bne thing 
than the other. It depends on your inclination to learn. 
It is easier to learn color than ff. 

Q If the child is instructed to play the red 4<>te loud, 
and on the other hand if he was told when h^ sees the 
double ff he will begin playing crescendo, it [would be 
easier to play the red note than trying to figure out the 
double f dynamics ? A Yes. 

Q And that is for a very young child? A If the thing 
was adopted universally. I mean, some signs apply in 
ratio, and if they were carried all through, it would be 
just as easy for the child to learn it as the other 

28 way. 

Q Now, as a matter of fact, the fact that music 
has been written with black notes on white ]j)aper and 
various characters and indicating signs for thO last two 
thousand years, that does not mean that thOre is not 
another way of writing music? A Absolutely. 

MB. DAVIES: That is all. 

MB. BEYNOLDS: That is all. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

MB. DAVIES: That is the plaintiffs ’ case, Your Honor. 

MB. BEYNOLDS: I wmuld like to offer for the defend- 
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ant a folder of the patents and the decisions of the Patent 
Office. That is all here. 

THE COURT: Do you want to introduce the record in 
the Patent Office? 

MR. DAVIES: I think so; yes, sir. 

THE COURT: Mark both these. 

(Thereupon the documents were marked Plaintiffs’ Ex¬ 
hibits 3 and 4, respectively.) 

MR. DAVIES: May Mr. Gable be excused, Your 
Honor? 

THE COURT: Yes. 

Filed Aug 26 1948 Harry M. Hull, Clerk 

DEPARTMENT OF COMMERCE 
United States Patent Office 

To all persons to whom these presents shall come, Greeting: 

THIS IS TO CERTIFY that the annexed is a true 
copy from the records of this office of the File Wrapper 
and Contents, in the matter of the 

Pending Application of 
Stetson Kieferle and 
Bessie M. Kieferle, 

Filed February 5, 1944, Serial Number 521,256, 

for 

Improvement in System of Musical Dynamics. 

In Testimony Whereof I have hereunto set my hand 
and caused the seal of the Patent Office to be affixed at 
the City of Washington, this third day of December, in 
the year of our Lord one thousand nine hundred and 
forty-seven and of the Independence of the United States 
of America the one hundred and seventy-second. 

Lawrence C. Kingsland 
Commissioner of Patents. 

Attest: 

D. E. Wilson 
Chief of Division. 

(SEAL) 
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Department of Commerce 
In The United States Patent Office 
Washington, D. C. 

— :Application For Patent:— • | 

To The Commissioner of Patents, 

Sir:— 

Your petitioners Stetson Kieferle and Bessie Ml Kieferle, 
citizens of the United States of America, and residents 
respectively of Lewistown, in the County of Mjifflin, and 
State of Pennsylvania, whose Post Office addresses are 
Pine Court, Lewistown, Pennsylvania, pray th^t Letters 
Patent may be granted to them, as joint inventojrs, foi the 
improvements in 

System of Musical Dynamics 
set forth in the annexed specification. 

Your petitioners hereby appoint Charles K. Davies, 7240 
Wisconsin Avenue, Washington, 14, D. C. theif attorney 
with full power of substitution and revocation^ to prose¬ 
cute this application, to make alterations and amendments 
therein, to receive the Patent, and to transact a^l business 
in the Patent Office connected therewith. 

Signed at Lewistown, County of Mifflin, an$ State of 
Pennsylvania, this 24 day of January, 1944. 

Attest as to signatures 

Oscar F. Brush (1) Stetson Kieferle 

Justice of the Peace Stetson Kieferle 

Oscar F. Brush (1) Bessie M. Kieferle 

Justice of the Peace Bessie M. Kieferle 

-^SPECIFICATION::- ' 

To All Whom It May Concern: 

Be It Known That We, Stetson Kieferle and Bessie M. 
Kieferle, joint inventors, and citizens of the United States 
Of America, residing at Lewistown, in the County of 
Mifflin, and State of Pennsylvania, have invented certain 
new and useful improvements in a 

System Of Musical Dynamics 
of which the following is a specification. 
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The primary object of our invention is the provision 
of a novel system of musical dynamics for illustrating, dis¬ 
playing, and designating to the reader or observer the 
variations and contrasts in force, loudness, and volume of 
musical sounds or notes, as applied to individual notes, 
or to a succession of notes, as in a composition or other 
work in the musical art. 

While our improved system of dynamics may be dem¬ 
onstrated and taught orally, or by printed charts, instruc¬ 
tions sheets eta, to beginners and to student classes, as a 
simple and natural medium of teaching and of learning 
the dynamics of both vocal and instrumental music; our 
improved system is also adapted for use by advanced 
musicians, both amateurs and professionals, as a reliable 
guide for a preferred and the proper rendition of the 
sound effect of the musical notes. 

Our system of dynamics is also embodied in the written 
or printed score of compositions in different classes of 
music, as vocal, instrumental, choral, and orchestrated 
music, to insure the desired contrasts in volume of sound, 
assist the musician in the production of the required 
effect, and to attain a maximum in artistic finish for the 
musical production. The achievement of these dynamic 
effects, which are intelligible and agreeable to the ear of 
the listener is enhanced by the musician who is thus readily 
enabled to read his score and to follow the simple teach¬ 
ing of the system that is also agreeable to the eye of 
the music reader. 

In carrying out our invention we denote the degree or 
volume of sound to be given a musical note, and a suc¬ 
cession of notes, by employing a system involving various 
distinctive colors, and also involving the use of various 
shades of these contrasting colors, to designate the volume 
of sound, as loud and soft within a wide range of degree, 
to be given a note or a succession of notes. 

After committting to memory the dynamic value of the 
different colors of the musical notes and the value of the 
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various shades of increasing or of decreasing density, the 
music reader may invariably follow a musical score writ¬ 
ten according to our system, and this natural familiarity 
with the indicated value of the sound effects enables the 
music reader to give his attention to other features of 
music, thereby enhancing the efficiency, accuracy, and the 
general effect of the musical rendition. 

When small or large groups of either vocal Pr instru¬ 
mental musicians are reading the distinctively designated 
musical notes according to our system the effect of the 
dynamic shading is increased, the notes are vitalized by 
the contrasting colors and a harmonious renditipn of the 
musical score is facilitated. 

For convenience in description and illustration we have 
utilized eight different variations in colors and phades of 
colors to denote the volumes of sound in the different 
printed notes of a composition or other musical work, to 
cover the ordinary range of musical shading. J[t will be 
understood, however, that additional contrasting colors 
and shades of colors may be employed to designate the 
dynamic value in and the volume of production of notes 
for the voice and instrument, or for voices and instruments, 
that may be called for in the full dynamics of njiusic. 

In the musical score, words and printed directions 
accompanying the music, may also be printed or) displayed 
in contrasting colors and in contrasting shades of the 
various colors. For instance, as an accessory to the singer 
in reading the words of a song, the verses and phorus are 
printed in contrasting colors and shades corresponding 
to the shades and colors of the corresponding musical notes. 

In the accompanying drawings and claim we have dis¬ 
closed in conjunction with this specification, orje complete 
example of the physical embodiment of our improved sys¬ 
tem of musical dynamics according to one mo^e we have 
thus far devised for the practical application (j>f the prin¬ 
ciples of our invention; but it will be understood that 
various changes and alterations may be made in these 
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exemplifying disclosures, within the scope of our claims, 
without departing from the principles of our invention. 

In accord with the established practice of the Patent 
Office we have utilized in the drawings the cross hatching 
of symbols to designate contrasting colors, and light and 
heavy lines of cross-hatching to indicate light and heavy 
or dark shades of colors, as follows:— 

Figure 1 is a chart, which may be employed as an in¬ 
struction sheet, in which the symbols for various contrast¬ 
ing colors, and contrasting light and dark shades of the 
various colors, according to the practice of the Patent 
Office, are employed in our novel system of dynamics. 

Figure 2 is an ascending succession of musical notes 
designated in various colors according to our improved 
system, showing also an additional note with an additional 
color, as brown. 

Figure 3 is a representation of the opening measures of 
a musical composition, in which the notes of a song are 
printed in accord with our system, and the words of the 
song also are printed in colors and shades corresponding 
to the colors of the musical notes. 

In the chart of Figure 1, dark red is illustrated as an 
outstanding color for “very loud” as the maximum volume 
of sound to be given a musical note, and a lighter shade 
of red indicates a “loud” sound. Dark green indicates 
“medium loud”, and a lighter shade of green denotes a 
“medium soft” sound; yellow denotes a “soft” sound; 
dark blue a “very soft” sound, and the lighter shade of 
blue denotes a “very, very soft” volume of sound; all as 
compared with the outstanding red color for the maximum 
volume of sound. Other colors, and other shades of color, 
as brown, may be added to extend the range in the volume 
of sound required. 

In Figures 2 and 3, in the adaptation of our improved 
system of dynamics to musical notes, and musical compo¬ 
sitions, respectively, no mechanical changes as to size, 
shape, and character, of the musical notes, are made, nor 
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are they necessary, except those changes involved in dis¬ 
pensing with the usual black printer’s ink, and the employ¬ 
ment of varied colors of ink, for printing a note pr a com¬ 
position of notes. 

The treble clef indicated in Figure 3, as well as the bass 
clef, the five lines and four spaces of the musical staff, 
the measures, and the uniformly standard lengths or time 
values of musical notes are not changed. 

In employing our system of sound values the formation 
of a note is not only distinctively outlined in colpr, as red 
for instance, but the space within the outlined head of an 
otherwise solid quarter note is also filled by vertical paral¬ 
lel lines, and the complete note is distinctively printed in 
a single color, or in a distinctive shade of a color. 

An open whole note, or an open half note, each in addi¬ 
tion to being outlined in a color for a specific s<^und, may 
be cross-hatched, as in the color symbol for brown, through 
its open center, as in Figure 2. Or, as also intiicated in 
Figure 2, the open space of a whole note may be white or 
not colored, while the space between the colored inner and 
outer lines of the note are filled with parallel lines, here 
shown to designate red. In all cases, although the notes 
are of various colors, or shades, an open whol4 note and 
an open half note are preserved and distinguished from a 
solid quarter note, eighth note etc., without changing the 
shape or formation of the musical notes now in use. 

In compositions and other musical works, of bourse, the 
cross hatching employed as symbols for colors in Patent 
Office practice is not adhered to, and instead the solid por¬ 
tions of notes and other characters are printecj in actual 
and natural colors. 

Thus, in Figure 2 the notes are cross-hatched! according 
to Patent Office practice to indicate an increasing volume 
of sound ranging from very, very soft, through inter¬ 
mediate shades of sound, to very loud volume; but it will 
be understood that solid colors are employed In printing 
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the notes according to our system in lieu of the cross 
hatching illustrated. 

In Figure 3, where the opening measures, in the treble 
clef, of the song Old Folks at Home, are represented, the 
half note and four eighth notes of the first measure are 
hatched for green to designate medium loud; and the quar¬ 
ter notes, eighth note, dot, and half note of the second and 
third measures are also hatched, but differently, for red, 
to designate a louder volume. In actual practice and 
according to our improved system of dynamics, the quarter 
notes, coupled eighth notes, and the dot, as well as the 
spaces between inner and outer lines of the half notes, 
are printed in solid colors. 

Having thus fully described our invention, what we claim 
as new and desire to secure by Letters Patent is:— 

(1) In a system of musical dynamics the use of musical 
notes of distinctive contrasting colors to indicate varying 
degrees in volume of sound. 

(2) A chart of musical dynamics displaying a group 
of musical characters of contrasting colors having differ¬ 
ent sound values. 

(3) A composition in the musical art including char¬ 
acters displayed in varying contrasting colors each having 
a specific sound value. 

(4) In a system of musical dynamics a succession of 
musical characters varying in colors and different shades 
of colors to indicate increasing volume and decreasing 
volumes of sound. 

(5) A plurality of musical characters having various 
distinctive time-lengths and composed of different colors 
indicating specific sound values. 

(6) A succession of musical characters of differing 
time-lengths outlined in various colors, some of which 
characters have open center spaces, and all of the charac¬ 
ters having bodies colored similar to their outlines. 

(7) A vocal or instrumental musical composition, in- 
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eluding a succession of notes varying in time-lengths, said 
notes being printed in various contrasting colons to indi¬ 
cate different sound values. 

(8) A vocal or instrumental musical composition includ¬ 
ing a succession of notes varying in time-lengths, said 
notes being printed in contrasting colors and distinctive 
shades of said colors to indicate various volumes of sound. 

In testimony whereof we affix our signatures, this 24 
day of January, 1944. 

Attest to signatures ! 

Oscar F. Brush (2) Stetson Kieferle 

Justice of the Peace Stetson Kieferle 

Oscar F. Brush (2) Bessie M. Kieferle 

Justice of the Peace Bessie M. Kieferle 

State of Pennsylvania : 

County of Mifflin : 

Stetson Kieferle and Bessie M. Kieferle, i;he above 
named petitioners, being sworn, depose and say that they 
are citizens of The United States of America, and resi¬ 
dents of Lewistown, Pennsylvania; that they verily believe 
themselves to be the original, first, and joint inyentors of 
the improvements in 

System Of Musical Dynamics 
described and claimed in the annexed specification; that 
they do not know and do not believe that the same was 
ever known or used before their invention or discovery 
thereof, or patented or described in any printed publica¬ 
tion in any country before their invention or discovery 
thereof, or more than one year prior to this application, 
or in public use or on sale in the United States df America 
for more than one year prior to this application; that said 
invention has not been patented in any country foreign 
to the United States Of America on an application filed 
by them or their legal representatives or assigns more 
than twelve months prior to this application; apd that no 
application for patent on said improvements has been 
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filed by them or their representatives or assigns in any 
country foreign to the United States Of America. 

(3) Stetson Kieferle 
Stetson Kieferle 
(3) Bessie M. Kieferle 
Bessie M. Kieferle 

Sworn to and subscribed before me this 24 day of 
January, 1944. 

Oscar F. Brush 
Signature of 
Justice of the Peace 
1 Lewistown, Pa. 

My Commission Expires First Monday in January 1950. 
Notary’s Seal 


Examiner’s Statement 

This is an appeal from the final rejection of claims 
1 to S. No claims have been allowed. 

The appealed claims read: 

1. In a system of musical dynamics the use of musical 
notes of distinctive contrasting colors to indicate varying 
degrees in volume of sound. 

2. A chart of musical dynamics displaying a group of 
musical characters of contrasting colors having different 
sound values. 

3. A composition in the musical art including characters 
displayed in varying contrasting colors each having a spe¬ 
cific sound value. 

4. In a system of musical dynamics a succession of 
musical characters varying in colors and different shades 
of colors to indicate increasing volume and decreasing 
volumes of sound. 

5. A plurality of musical characters having various dis¬ 
tinctive tinie-lengths and composed of different colors indi¬ 
cating specific sound values. 

6. A succession of musical characters of differing time- 
lengths outlined in various colors, some of which charac- 
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ters have open center spaces, and all of the characters hav¬ 
ing bodies colored similar to their outlines. 

7. A vocal or instrumental musical compositioh includ¬ 
ing a succession of notes varying in time-lengths said 
notes being printed in various contrasting color^ to indi¬ 
cate different sound values. 

8. A vocal or instrumental musical composition includ¬ 
ing a succession of notes varying in time-lengths, said 
notes being printed in contrasting colors and distinctive 
shades of said colors to indicate various volumes 6f sound. 

The alleged invention relates to music writing wherein 
the volume of sound to be given musical notes is indicated 
by the use of distinctly colored notes. In Figure 1 is 
illustrated a color chart indicating the volume Of sound 
values for the different colors. In Figure 3 is illustrated 
the opening measures of a musical composition, in which 
the notes are printed in colors to indicate their volume of 
sound values. 

i 

Reference: 

Acee 122,096 Dec. 26,1^71 

The Acee reference discloses a method of music writing 
in which each of the seven notes of the scale is indicated 
by a distinctive color. 

Claims 1 to 8 stand finally rejected as unpatentable over 
the Acee reference. The color scheme for notes disclosed 
in the reference may be applied to indicate the volume of 
sound values for the different notes, as claimed in this 
application. To do so is optional and arbitrary. 

Claims 1 to 8 also stand finally rejected as claiming 
subject matter not within the provisions of tlie patent 
statute, R. S. Sec. 4886. Printed matter or the arrange¬ 
ment of printed matter on an object does not relate to 
physical structure as contemplated by the patent statute, 
wherein the function of the printed matter or the! arrange¬ 
ment thereof is merely to effect visual impressions, as is 

i 

i 

i 
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here the case. The following decisions have been cited 
as applicable and as proper authority for so holding: In 
re Rice 547 0. G. 399: 30 C. C. P. A. 730; Latz et aL v. 
Reliance Graphic Corp. 497 0. G. 780: 98 F. (2) 679. 

Respectfully, 

M. K. Peck 

Examiner, Division 53. 

IN THE UNITED STATES PATENT OFFICE 


BEFORE THE BOARD OF APPEALS 


Ex parte Stetson Kieferle and Bessie M. Kieferle 

Application for Patent filed February 5, 1944, Serial 
No. 521,256. System of Musical Dynamics. 

Mr. Charles K. Davies for applicants. 

This is an appeal from the decision of the Primary 
Examiner of Division 53 finally rejecting claims 1 to 8, 
which are all of the claims now in the case. 

Claim 1 reads as follows: 

1. In a system of musical dynamics the use of musical 
notes of distinctive contrasting colors to indicate varying 
degrees in volume of sound. 

The following reference is cited: 

Acee 122,096 Dec. 26, 1871 

Both Acee and applicants disclose music written with 
notes of different colors. Acee’s purpose was to have the 
different colors indicate different notes of the scale. Ap¬ 
plicants’ purpose is to have the different colors suggest 
how loud or soft the notes should be played. In either 
case the written music still consists of conventional music 
writing with notes printed in different colors and we see 
no patentable structural difference between the two music 
writings. 
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Further, we see no patentable difference between the 
step of coloring certain notes as disclosed by Acee to indi¬ 
cate different notes of the scale and the step of coloring 
certain notes as claimed by applicants to indicate sug¬ 
gested volume of tone on rendition. 

It also seems to us that the examiner is correct in reject¬ 
ing the claims as drawn to merely printed matter or to 
the mere arrangement of printed matter and to be drawn 
to subject matter not included as patentable subject matter 
in R. S. Sec. 4886. Wier v. Coe, Dist. Ct., D. C., 33 F. 
Supp. 142, 45 U. S. P. Q. 408, affirmed 74 App. D. C. 397. 
The decision of the examiner is affirmed. 

In event of appeal attention is directed to In ire Boyce, 

32 C. C. P. A. 718,144 F. (2d) 896,1944 C. D.,j568 0. G. 

568, 63 U. S. P. Q. 80, in regard to specifically including 
in the appeal notice aU grounds of rejection in the exam¬ 
iner’s statement not expressly Overruled by the Board. 
April 22,1946 

Henry Van Arsdale 
Assistant Commissioner 
F. J. Porter 
Examiner-in-Chief 
E. F. Klinge 
Examiner-in-Chief 
Board of Appeals 

Mr. Charles K. Davies 
7240 Wisconsin Ave. 

Washington 14, D. C. 




A. D. 1864,29th March. No. 774. 

Printing Part Music. 

(This Invention received Provisional Protection only.) 

PROVISIONAL SPECIFICATION left by Thomas 
Bernard. Harpnr at the Office of the Commissioners of 
Patents,, with his Petition, on the 29th March 1864. 

I, Thomas Bernard Harpnr, of Kildare, in Ireland, 
5 Clerk in Holy Orders, do hereby declare the nature of 
the said Invention for “An Improved Method of Print¬ 
ing or Representing Musical Characters and Notes so 
as to Facilitate the ‘Reading off’ of a Musical Com¬ 
position/’ to be as follows:— 

By this Invention I am enabled to render the notes 
or mnsical characters appertaining to any given part 
10 in “part music” readily appreciable to the eye, by the 
method of producing the same on paper or other ma¬ 
terial in different colors, as, for instance, the 24th 
Psalm arranged for first, second, tenor, and bass, may 
be first, black; second, green; the tenor, red; and bass, 
blue; or these colors may be interchanged. > And I effec¬ 
tuate my Invention by printing each color by means of 
15 types or producers (duly inked or colored) made of 
gutta percha (or equivalent material) attached to a flat 
board or surface, though lithographic block printing, 
or other printing may be resorted to as preferable. 
And this Invention might, if desirable, be used to dis¬ 
tinguish the different notes, tones, or semitones, or 
other characters or musical signs. 

LONDON: 

Printed by 

George Edward Eyre and William Spottiswoode, 
Printers to the Queen’s most Excellent Majesty. 1864. 
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IMPROVEMENT IN MUSICAL NOTATION. 

-- 

! 

8pociftcitioBi.forming part of Lettczs Patent No. 122,096, dated December 26,1871. 


I, Fielding Wallace Acee, of Columbus, 
in the county of Muscogee, State of Georgia, have 
invented certain Improvements in Music-Notes, 
of which the. following is a specification: 

This invention relaxes to an improvement on 
music-notes. In modem music there are seven 
primary notes used, the eighth being a repetition 
of ttie first, and perfecting an octave of the scale. 

Hie first seven letters of the alphabet are used 
to represent the degrees of the scale, which are 
written on the staff, the eighth letter being a 
repetition of the first These letters are called 
by seven syllables—viz., Do, re, mi, fa, sol, la, si, 
and do—and are applied to a like number of uni¬ 
form black characters, called notes, printed on 
the line3 and spaces of the staff 

Before any one can read or sing a piece of mu¬ 
sic he most become perfectly acquainted with the 
scale of letters written on the staff, with the 
transposition of the keys, signs, which in¬ 
volves an amonnt.of study and research that few 
of the masses ever acquire. After having the 
information before mentioned, it requires a quick 
perception, a true eye, and a ready memory to 
read correctly the notes of a tune; and professors 
often commit errors in reading or singing new 
pieces. 

In the colored notes, which consists of an ap¬ 
plication of seven distinct colors to the seven 
notes of the scale ? the eighth beiug a rei>etitioii 
of the first, the singer is never at a loss to call 
the notes by their proper uarnes, though written 
in the same way ou the lines and spaces of the 
staff, yet each note bearing a distinct color is at 
once known and designated. The pupil does not 
depend altogether npou the position of the note 
on the scale to designate it, bat is at once as¬ 
sisted by the color. Another advantage is also 
obtained in sounding the notes. Having once 
learned the relative position of each colored note 


on the scale, so soon as he sees the note he is 
more quickly prepared to gi ve it the correct sound. 
I have adopted the following colors as the most 
distinct.and suitable for the notes of the scale: 
(See alphabet in illustration:) Green, yellow, red, 
brown, blue, black, and pink, applied to the syl¬ 
lables do, re, mi, fh, sol, la, and si. The shape 
of the notes are the same as used in all modern 
music. The arrangement of. each piece and each 
part in every piece is in harmony with the key¬ 
note, (see in illustration “Rest for the Weary”— 
treble, alto, tenor, bass,) which governs the po¬ 
sition of the colored notes on the lines and spaces 
of the staff. The application of color to the notes 
of the scale in music brings the heretofore diffi¬ 
cult and beautiful art of singing by note, which 
is the only correct method, within the reach of 
every one. 

By this improvement the pupil will 1 m* able, 
after committing to memory the alphabet of col¬ 
ored notes, learning tb sound the notes of the 
scale, and to keep the itime correctly, to read at 
sight and sing correctly and rapully any piece 
of music presented to pirn. 

In the illustration the colored notes have been 
applied to the tune called Rest for the Weary— 
A, the treble; B, the jsecond treble or alto; C, 
the tenor: D, the bass; E, the alphabet of col¬ 
ored notes; F, the syllables of the notes. 

What I claim aud desire to secure by Letters 
Patent, is— 

The method of musical notation herein de¬ 
scribed, each of the seven notes of the scale be¬ 
ing indicated by a distinctive color, as shown, 
aud for the purpose set forth. 

F. W. ACER 

Witnesses: 

F. G. Blau, 

J. L. Dozin. {102) 
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APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


INTRODUCTION 

This is an appeal from the judgment of the district 
Court of the United States for the District of jColum- 
bia (8) 1 dismis sing the complaint in an action under 
R. S. 4915 (U. S. C., title 35, sec. 63) in which the 
appellants, Stetson Kieferle and Bessie M. Kieferle, 
sought to have the court authorize the allowance of a 
patent on their application No. 521,256, for patent on 
a system of musical dynamics, containing claims 1 to 
8, inclusive, of the said application (3). The patent 

1 The numbers in parentheses refer to pages of the joint 





was refused on each of two independent grounds, first 
that the subject matter to which the application re¬ 
lates is not of such a character that it can be the sub¬ 
ject of patent protection and second that the said sub¬ 
ject matter is lacking in invention in view of the 
prior art 

APPELLANT’S APPLICATION 

The application involved in this appeal (29) dis¬ 
closes a system of writing music which is similar to 
that conventionally used except that the notes are 
given different colors corresponding to the different 
volumes of sound to be given the notes, thus, notes 
which are to be very loud may be colored red, medium 
loud notes green, soft notes yellow, and very soft notes 
blue. 

THE PRIOR AST 

The prior art relied on comprises the United States 
patent to Acee No. 122,096 (41) and the British pat¬ 
ent to Harpur No. 774 of 1864 (40). The former pat¬ 
ent discloses a system of musical notation in which 
each note of the scale, do, re, mi, fa, etc. is given a 
different color. The Harpur patent discloses a system 
in which the notes pertaining to different parts, such 
as tenor and bass, are colored differently. This patent 
also contains the statement that “this Invention 
might, if desirable, be used to distinguish the different 
notes, tones, or semitones, or other characters or 
musical signs.” 

i - - . . 

SUMMARY OF ARGUMENT 

(1) The system of notation sought to be patented 
by the appellants involves nothing more than printed 
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matter, and hence is not proper subject matter for a 
patent. 

(2) The claims involved in this appeal define noth¬ 
ing amounting to invention, in view of the prior art. 


ARGUMENT 


An examination of the appellants’ application (29) 
will show that it discloses no system other tljan that 
of using differently colored musical notes to indicate 
different volumes of sound. While some testimony 
was given, of a rather vague nature, as to the possi¬ 
bility of using colors in other fields, such as applause 
meters and motion pictures, such testimony cannot be 
used to supplement the disclosure of the application, 
and the Court below properly so held (Conclusion of 
law No. 2, appendix, page 8). The disclosure of the 
application is the consideration for which the patent 
is granted, and the right to a patent must be deter¬ 
mined on the basis of this disclosure. The fact that 
an applicant may present new evidence in an action 
under R. S. 4915 does hot entitle him to enlarge or 
amend his application. This Court has repeatedly 
held that the right of a plaintiff in an action under 
R. S. 4915 to present new evidence does not entitle 
him to consideration of new claims not considered by 
the Patent Office (Durham v. Seymour, 6 App. D. C. 
78; Lucke et al. v. Coe, 63 App^ D. C. 61, 69 P. 2d 379; 
Cherry-Burrett Corporation v. Coe, 79 U. S. App. 
D. C. 124, 143 F. 2d 372) and the reasoning of these 
decisions is equally applicable to an attempt to have 
the Court consider as a basis for the allowance of 
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claims, new disclosure which was not presented to the 
Patent Office as a part of the application. 

Moreover, the decision of this Court in Abbott v. 
Coe , 71 App. D. C. 195, 109 F. 2d 449, appears to be 
directly in point here. In that case, the appellant 
sought to have his claim allowed on the basis of an 
advantage which had not been disclosed in his appli¬ 
cation. In holding that he was not entitled to such 
allowance the Court said: 

The applicant’s use of case-hardening pro¬ 
duced an unexpected result which was not men¬ 
tioned in the application; it permitted the 
operation of the machine, even at a greatly 
increased speed, with little lubrication and no 
spattering of oil. This result was highly use¬ 
ful. But it was not claimed or disclosed, and 
it cannot retroactively turn the adoption of 
case-hardening for other purposes into in¬ 
vention. 

The appellant’s application is the basis of the 
present action. If the claims here involved are to 
be allowed, it must be on the basis of what was dis¬ 
closed in that application, and not on the basis of what 
thev now' wish had been disclosed. The record does not 
even show that the various modifications now relied on 
by the appellants had even been thought of by them 
when their application, was filed. Clearly, therefore, 
the appellants are limited in this proceeding to what 
their application discloses, namely, the use of notes 
of different colors for indicating different volumes of 
sound. This is merely a special form of printed 
matter and it is well settled that such matter is not 
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patentable.' {In re Moeser, 27 App. D. C. 307; In re 
Hmsen 154 F. 2d 684, 33 CCPA 978; In re\ Sterling, 
10 F. 2d 910, 21 CCPA 1134; Conover v. Coe, 69 App. 
D. C. 144, 99 F. 2d 377). In the last-cited case, this 
Court said: 

It is a rule of universal application that an 
object is not patentable where its novelty con¬ 
sists wholly in an arrangement of printed 
matter or in a method or system of doing 
business. 

This proposition of law does not appear to be dis¬ 
puted by the appellants, and further discussion of it is 
therefore thought to be unnecessary. Since the ap¬ 
pellant’s application depends for its novelty solely 
upon printed matter, the complaint was properly 
dismissed. 

It may be noted, moreover, that even those Suggested 
uses of color which are not disclosed in the application 
involve, in effect, nothing more than a use of printed 
matter. A color indication on a motion-picture screen 
or on the dial of a meter is unpatentable for the same 
reasons as a similar indication on paper; namely that 
it does not fall within the classes of inventions which 
may be patented under R. S. 4886, to wit: art, machine, 
manufacture, or composition of matter. 

The Trial Court also held that the subject matter 
of appellants’ claims was lacking in invention in view 
of the prior art, and this holding is clearly correct. 
Both the Acee and Harpur patents disclose the idea of 
making the various notes of the scale of different 
colors and Harpur also suggests the use of different 
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colors for the notes of different parts in part music- 
and “to distinguish the different notes, tones, or semi¬ 
tones or other characters or musical signs.” It would 
seem that volume is one of the “other characters” re¬ 
ferred to and that the Harpur patent thus contains, 
in effect, a full disclosure of what is claimed here. 

However, whether or not Harpur makes such a 
disclosure, it is evident that the Harpur and Acee 
patents fully suggest the use of colors for indicating 
various different properties of notes. The idea of 
indicating the volume of sound on a musical score 
is, of course, conventional, as conceded by Stetson 
Kieferle (19), and this witness also testified that such 
indications of volume were sometimes applied to a 
particular note. The appellants, therefore, have not 
given any actual new indications, but have merely 
substituted color for letters as a means for indicating 
volume. Since color had previously been used for 
indicating other properties of notes, there was clearly 
no invention in using it for indicating the particular 
characteristic of volume. Accordingly, there is ample 
support in the record for the eighth finding of fact by 
the Trial Court (7) that “In view of the disclosures 
of the Acee and Harpur patents it would not require 
invention to use different colors for indicating dif¬ 
ferent volumes of sound in a system of musical 
dvnamies.” 

m 

CONCLUSION 

* 

It is submitted that the alleged invention described 
and claimed in the appellants’ application involves. 


nothing more than printed matter and is therefore 
not subject matter of the type which can be patented 
under the statutes and that, moreover, the claims 
fail to define invention over the prior art. The 
dismissal of the complaint was, therefore, proper. 

Respectfully submitted. 

W. W. Cochran, 

Solicitor, United States Patent Office, 

Attorney for Appellee. 

E. L. Reynolds, 

Of Cawnsel. 

November 1948. 
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